XXXI. REGULATIONS REGARDING THE CONDUCT OF PHYSICINS WHO
PERFORM UTILIZATION REVIEW MEDICAL CONSULTATION ACTVITIES

A. AUTHORITY AND PURPOSE OF THESE REGULATIONS

The Mississippi State Board of Medical Licensuregd these regulations regarding
the conduct of physicians who perform utilizatieriew medical consultation
activities pursuant to its statutory authority égulate physician conduct that is
contained in Chapters 25 and 43 of Title 73 ofNhssissippi Code (1972)
Annotated, as Amended. The Mississippi State Bo&Medical Licensure finds it
necessary to perform its statutory responsibililgsdopting these regulations in
order to fulfill its duty to protect the public part of the historic police powers of the
State, to set professional standards, to enfocerbvisions of current law regarding
the performance of utilization review medical cdtesion activities by physicians,
and to further other legitimate government purpdkasare in the public interest and
in accordance with the provisions of Mississipmi.la

B. SCOPE OF THESE REGULATIONS

1. These regulations apply to any physician whdéopeas utilization review medical
consultation activities regarding any person oitgiicated within the State of
Mississippi, regardless of the location, typestatus of the physician’s
utilization review medical consultation activitjgbe presence or absence of the
physician’s medical license in Mississippi, thegamece or absence of a physician-
patient relationship with the person in Mississipio is the subject of the
utilization review medical consultation activity, the type of utilization review
medical consultation activity performed (e.g., jpp@sive, concurrent, or
retrospective review, an initial review, or a sufsent review of an adverse
determination).

2. Intailoring these regulations as closely asjtdes to the provisions of
Mississippi law, the Board does not intend for aayt of these regulations to
conflict with or supercede the authority of the Mssippi State Department of
Health to regulate utilization review organizatignssuant to Mississippi Code
Annotated (1972) Section 41-83-1 et seq. and régukadopted by the
Mississippi State Department of Health. Furthermtire Board does not intend
for any part of these regulations to conflict withsupercede the authority of a
person other than a physician to participate ifization review” as defined and
authorized by Mississippi Code Annotated (1972)tiSect1-83-1 et seq. and
regulations adopted by the Mississippi State Depamt of Health.

C. TERMINOLOGY

1. For the purposes of these regulations onlyMississippi State Board of Medical
Licensure (hereinafter referred to as “the Boald$ determined that under the
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provisions of Mississippi law, a physician who penfis any of the following
utilization review medical activities serves in timde of a consulting physician,
and that the term “utilization review medical colstion activities” includes, but
is not limited to, the use of medical knowledge anafessional judgment by a
physician licensed or otherwise lawfully practicighin this State to

make medical decisions,

form medical opinions,

give or suggest medical advice,

perform or direct the performance of medicalses,

conduct a medical record review,

serve as a medical consultant,

apply medical service intensity or symptom siyeriteria,

monitor, prescribe, suggest, or recommend metteament,

guestion or review a treating physician’s metbld=cisions,

make diagnostic, therapeutic, or healthcardifg@dmission or continued
stay medical decisions or recommendations,

review an adverse determination or other recontagon regarding a
medical service made by a non-treating physiciastloer person, or
discuss a person’s medical care or medical ¢mmdor the reason for an
adverse determination with the person’s treatingsan, his or her
designee, or other affected healthcare provider,
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at any level of review, regarding the appropriassnaf a medical service
provided or proposed to be provided to a persantty located within the State
of Mississippi.

The Board does not intend for the terminologgtuim these regulations or the
requirements of these regulations to conflict waitisupercede any provision of
Mississippi law, including the definition of “utdation review” as contained in
Mississippi Code Annotated (1972) Section 41-83-a(al regulations adopted
by the Mississippi State Department of Health.

D. LICENSURE AND QUALIFICATION REQUIREMENTS FOR PHSICIANS
WHO PERFORM UTILIZATION REVIEW MEDICAL CONSULTATION
ACTIVITIES

1.

In accordance with the provisions of law in NBsgpi, the performance of
utilization review medical consultation activitieg any physician, regardless of
the physician’s location, type of utilization rewienedical consultation activities,
or State(s) of medical licensure, regarding ang@eior entity located within the
State of Mississippi, is an otherwise lawful pregetwithin the State of
Mississippi that is subject to regulation by, amdf@ssional accountability to, the
Mississippi State Board of Medical Licensure.
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In accordance with the provisions of law in NBsgpi, any utilization review
medical consultation activity that results in @verse determination must be
based on the prior evaluation and concurrencedrativerse determination by a
physician licensed to practice in Mississippi.

In accordance with the provisions of law in NBsgpi (including regulations
adopted by the Mississippi State Department of tHgaf a request is made by a
patient’s treating physician, then any utilizatrewiew medical consultation
activity that results in an adverse determinatiarstibe performed by an
appropriately qualified utilization review consuita physician, i.e., a physician
licensed in Mississippi who is board certified oabd eligible and engaged in the
same type of practice and relevant specialty ospedialty of medicine that is the
subject of the utilization review medical consutiatactivity, and who possesses
and uses the degree of skill ordinarily used by tmens of his or her profession in
good standing.

E. PROFESSIONAL STANDARDS FOR PHYSICIANS WHO PERH®@R
UTILIZATION REVIEW MEDICAL CONSULTATION ACTIVITIES

1.

In accordance with the ethical duty of all pleians to respect the law, any
physician who performs utilization review medicahsultation activities must
comply with these regulations and all applicabled#sippi statutes, court
rulings, and other administrative agency rulesiges, and regulations, including
regulations adopted by the Mississippi State Depamt of Health.

In accordance with the provisions of law in NBsgpi, any physician who
performs utilization review medical consultatiastigities must comply with
ethics principles established by the American Maldissociation and relevant
medical specialty associations of which the phgsiés a member.

In accordance with the provisions of law in NBsgpi, any utilization review
consultation physician who renders an adverse mé&tation must discuss, if
requested, the reasons for the adverse determmnatib the patient’s treating
physician or other affected healthcare providee Utlization review
consultation physician must comply with the reqdestliscussion within 14
calendar days of receiving either oral or writtetification of the request.

F. PROFESSIONAL ACCOUNTABILITY FOR PHYSICIAN CONDUTIN
VIOLATION OF THESE REGULATIONS

1.

In accordance with the provisions of law in NBsgpi, any physician licensed or
otherwise lawfully practicing within this Stateq(i, regardless of whether the
physician is licensed in Mississippi) who perforatiization review medical
consultation activities may be disciplined or othiee held professionally
accountable by the Board, upon a finding by ther8dwey clear and convincing



4
evidence that the physician is unqualified as ewidd by conduct including, but
not limited to,

a. incompetent professional practice,

b. unprofessional conduct, or

c. any other dishonorable or unethical conductyike deceive, defraud, or
harm the public (e.qg., dishonest, illegal, or nggit conduct in the
performance of utilization review medical consutiatactivities).

Any violation of Section D or Section E of thesgulations as enumerated above
shall constitute unprofessional conduct in viaatof Mississippi Code
Annotated (1972) Section 73-25-29(8), as amended.

G. ACTIONS AVAILABLE TO THE BOARD

1.

In accordance with the provisions of law in NBsgpi, any physician licensed or
otherwise lawfully practicing within this Stateq(i, regardless of whether the
physician is licensed in Mississippi) who perforatgization review medical
consultation activities regarding any person oitgiacated within the State of
Mississippi may be subject to an investigation ey Mississippi State Board of
Medical Licensure upon the receipt of a written ptaint regarding the
physician’s conduct in the performance of utilinatreview medical consultation
activities. At any time after the receipt of a weit complaint, the Board in its sole
discretion may refer the complaint to the medimadrisure authority of another
State where the utilization review consultationgbin is licensed, or may refer
the entire complaint or any portion thereof to attyer appropriate authority,
including the Mississippi State Department of Healt the Mississippi Attorney
General.

In accordance with the provisions of law in NBsgpi, when disciplining a
physician licensed in Mississippi or holding psg®nally accountable any
physician otherwise lawfully practicing within thtate for the performance of
utilization review medical consultation activitigsan incompetent,
unprofessional, negligent, illegal, dishonest, diglrable, or unethical manner,
the actions that the Mississippi State Board of id&d_icensure may take
include, but are not limited to, one or more of thiéowing:

a. denying, suspending, restricting, or revokindississippi medical license;

b. administering a public or private reprimand tdiasissippi licensed
physician;

c. assessing up to $10,000 of the reasonable igatieh costs expended by the
Board in investigating a Mississippi licensed phiani;

d. moving for an injunction in Chancery Court tolpibit any physician’s
further performance of utilization review medicahsultation activities;

e. petitioning the Chancery Court to cite any nonpliant physician for
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contempt of court;

f. referring the matter to another medical liceesauthority or other authority
for action regarding any physician; and

g. taking any other action regarding any physitieat the Board may deem
proper under the circumstances (e.g., issuing ais@y letter of concern;
issuing a notice of warning; issuing a cease aststirotice; adopting a
resolution of disapproval of any physician’s utliion review medical
consultation activities; or reporting the Boardisdings and/or actions to any
person or organization in order to enforce or cgmyith the law or protect
the public).

H. COMPLIANCE DUTY AND EXEMPTIONS

1.

In assuring compliance with these regulatidms,duty shall be on the physician,
not on any other person or entity, to ensure ttgabhher utilization review
medical consultation activities comply with thesgulations. Any physician who
claims to be exempt from these regulations shakthe burden of proving to the
Board by a preponderance of the evidence thattbegtion is valid, which must
be done on a case-by-case basis.

In accordance with Mississippi Code Annotatedl7@)) Section 41-83-31(a), the
fact that a utilization review consultation phyaitirendered an adverse
determination in a particular case shall not bel@sethe ground for professional
accountability or disciplinary action by the Boardowever, since complaints
about physicians’ utilization review medical coratibn activities are likely to
involve adverse determinations, the Board out aEssity may be required to
investigate the underlying facts and circumstamresived in an adverse
determination, or a pattern of adverse determination order to determine
whether a physician’s utilization review medicahsaltation activity involves
conduct that is subject to professional accountglmt disciplinary action by the
Board (e.g., an adverse determination rendereti@bdsis of incompetent,
unprofessional, negligent, illegal, dishonest, dighrable, or unethical conduct).
Therefore, this limitation on the Board’s authotidydiscipline a physician based
solely on the fact of an adverse determinationpawicular case does not
preempt the Board’s authority to regulate the cahdfiphysicians who perform
utilization review medical consultation activitiesto investigate and discipline
or otherwise hold accountable a physician regartheginderlying conduct
involved in making an adverse determination.

Notwithstanding the licensure requirements asrdmiance policy contained in
these regulations, the Mississippi State Boaedical Licensure, in
accordance with Mississippi Code Annotated (19&tiSn 41-83-31,
acknowledges that any utilization review medicalsudtation physician who
makes an adverse determination for the Comprehehsralth Risk Pool or for a
reviewer of 9 or fewer persons who reside in Misigipi shall be exempt from



the requirement to hold a medical license in M&p[3.

However, any utilization review medical consultatjghysician who claims such
an exemption is nevertheless engaged in an othetawgul practice within this
State and therefore must comply with the ProfesdiStandards and the other
qualification requirements contained in these ratjois.

4. Notwithstanding the compliance policy contaimethese regulations, the Board
acknowledges an exemption to these regulationsdardance with regulations
adopted by the Mississippi State Department of tHeab that these regulations
do not apply to physicians who perform in-houséaaiion review activities (also
known as “quality assurance,” “performance improeani or “peer review”) for
Mississippi hospitals, home health agencies, dinicivate physician offices, or
any other health facility. Such in-house activifesformed by physicians in
Mississippi for quality assurance, performancermapment, or peer review
purposes are exempt from these regulations.

I. NOTICE OF REGULATION OF UTILIZATION REVIEW MEDI@&\L
CONSULTATION ACTIVITIES BY PHYSICIANS

1. Atthe time of an initial licensure applicati@nd at the time of each application
for a renewal of a license to practice in Missipsigll physicians shall
acknowledge that they have had an opportunitydd teese regulations by
accessing the website of the Mississippi State dBoaMedical Licensure (at
internet addressww.msbml.state.ms.y®r by requesting a printed copy of these
regulations from the Board.

2. The Mississippi State Board of Medical Licenssiall provide a copy of these
regulations, and all subsequent amendments theoetioe Division of Licensure
and Certification at the Mississippi State Deparitred Health.

3. Before the effective date of these regulatiomes, November 1, 2006), the
Mississippi State Board of Medical Licensure spadivide a copy of these
regulations to the Governor of Mississippi, that&tHealth Officer, the
Mississippi Attorney General, the Mississippi Diwis of Medicaid, the
Mississippi State Medical Association, the MisggsiHospital Association, the
Federation of State Medical Boards, and any otpprapriate person or
organization at the discretion of the Board’s ExteeuDirector, with the request
that those organizations give notice to their mensbe other interested parties of
the existence of these regulations.

4. For further information regarding the Board’search, opinions, comments,
conclusions, and findings of fact related to ustinn review medical consultation
activities by physicians, see the Appendix to threggilations.



J. EFFECTIVE DATE

These regulations shall become effective on Noverhp2006, and shall be effective
prospectively regarding the conduct of physiciaggitining on that date.



